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Abstract

This article analyzes the nations’ right of self-determination in international law, regarding
its application to contested lands and the controversial doctrine of remedial secession. It
traces the evolution of the principle that initially was created as a tool of decolonization and
then become an absolute right under the UN Charter and human rights covenants. Through
a close study of Kosovo and Nagorno-Karabakh, and a comparative analysis of Crimea,
Catalonia, and Abkhazia, the article weighs whether a norm of remedial
secession—secession as a last option for peoples facing dire human rights abuses and
exclusion from internal self-determination—is in the making. It analyzes whether the
doctrine of remedial secession should become a part of international law. The article also
looks at the subjective and often unfair application of self-determination, highlighting
inconsistencies in international responses to Kosovo's limited recognition in contrast to the
rejection of Nagorno-Karabakh and others. Dependent on ICJ jurisprudence, specifically the
Kosovo Advisory Opinion, and state practice, the study finds that territorial integrity
prevails, but exceptional circumstances like Kosovo allow for a cautious embrace of
remedial secession—though not as a vested right. The balancing act between territorial
integrity, uti possidetis, and self-determination is emphasized, with geopalitical interests
proving to be the deciding factor in most cases. The article concludes that there is no
general right of remedial secession, but evolving norms may support exceptional cases. It
recommends that states maintain internal self-determination and that international
organizations establish frameworks for mediation in the settlement of disputes while
maintaining a balance between stability and justice. The article also advocates that the
doctrine of remedial secession be made part of international law.

Keywords: Self-determination, remedial secession, territarial integrity, international law,
ICJ, Kasovo, Nagorno-Karabagh, Crimea.
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Introduction and historical background.

The conflicts caused by ethnic national affiliation remains one of the biggest problems of
modern word. The nations’ right to create its own state and establish own government is
one of the main goals of every nation as the main mechanism for ensuring its security,
well-being and normal development. In modern word nations’ right of self-determination
and consequently creation of state is a huge challenge and the “battlefield” of clash
between two fundamental rights of international law, the right of self-determination and
territorial integrity, since international system is state-centric and territorial space is largely
claimed divided between independent states. The application of the right of nations to
self-determination becomes increasingly problematic due to the concern among states that
recognizing one case may set a precedent, encouraging more ethnic or regional groups to
pursue independence and potentially leading to instability and fragmentation of existing
states. However, both rights - the principle of self-determination and territorial integrity
have become a fundamental norm of international law, enshrined in the UN Charter (see in:
U.N. Charter arts. 1(2), 55, June 26, 1945, 59 Stat. 1031, T.S. No. 993, 3 Bevans 1153"?") and
human rights treaties, yet its scope outside decolonization remains contested.

The right of self-determination is one of the most contradiction legal principle, not just
because it's clash with the other international legal norms like territorial integrity but
because it was used and is being used by various histaorical figures sometimes even to
justify the breach of international norms or contractional actions. At World War | and post
war era it was used by Lenin'®? in order to express the idea of peoples expressing their
political will in order to rid themselves of bourgeois oppression. During World War Il Nazi
regime relied on self-determination to justify the reunification of German nations'®.
Today, this is one of the arguments that justifies the Russian war in Ukraine.

In its classical form, self-determination emerged as a legal entitlement for colonized
peoples to achieve independence, but over time it has evolved into a maore universal, human
rights—-oriented norm under the United Nations Charter and international covenants

In the United Nations era, self-determination became one of the main vehicles of
decolonization. The adoption of ICCPR in 1966 transformed the nations’ right of
self-determination from a political ideclogy into a legal norm’>.

Historically, the international system has witnessed two major waves of state formation
outside the traditional framework of colonization®.

The first major wave occurred during the 1960s and 1970s, when the process of
decolonization led to the emergence of over seventy new states’’. The second came in the
early 1990s, following the dissolution of the Soviet Union and Yugoslavia, resulting in the
declaration of independence by mare than twenty additional states. While some of these

2" While the UN Charter does not explicitly articulate a right to secession, Articles 1(2) and 55 are widely cited as establishing
the foundational principle of self-determination in international law. See also Hurst Hannum, Autonomy, Sovereignty, and
Self-Determination 30-33 (rev. ed. 1996).

122 Erez Manela, The Wilsonian Moment: Self-Determination and the International Origins of Anticolonial Nationalism 32-40
(2007) (discussing Lenin’s 1914-16 writings on national self-determination and bourgeois oppression)

23 lan Kershaw, Hitler: 1889-1936 - Hubris (London: Penguin Books, 2000), 627-29.

124 Address by the President of the Russian Federation’, 21 February 2022. Available at:
<http://en.kremlin.ru/events/president/news/67828>.

25 |CCPR art. 1, Dec. 16, 1966, 999 UNTS 171

126 Petrosyan, V. (2017). U.qql:p]l hGfGnpnedwl hpudneGfh hpdwl Jpu dlowdnpdwd yhnnepyni(Gkph juyugdwb pbghpb ne juyp dhouqqughl fwbosdwb
IIIEU'I- ZUJ]I.|L1.|L]U.|E I'P‘LUI]1.|.|{:|.|.|('[IIU'ILIJI.‘]IJJ[; ZLUGI}EU, 2(8), 31_54. p. 2.

127 United Nations Judicial Yearbook 1980, pp. 182-183.
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newly formed states gained immediate international recognition, others continue to remain
unrecognized to this day.

In @ modern word the reliance on the right of self-determination still not unequivocally
accepted by the international community. Cases such as Crime, Abkhazia,
Nagorno-Karabakh has not gained universal recognition from the international community.

It's subjective usage, and recognition remains a topic of political and legal debates.

The right of nations to self-determination becomes more existential when the issue
involves a nation’s “survival.” In other words, when a nation is facing complex outcomes
such as genocide, ethnocide, systematic abuse, and other existential threats, and secession
is the last resort to survive in the land they inhabit. This is precisely when the doctrine of
remedial secession becomes essential and necessary, distinguishing itself from the broader
concept of simple self-determination. Further discussion analyzes the “fight” between
Self-determination and territorial integrity, the unfair and subjective recognition of the
nation’s right of self-determination all over the word, and the doctrine of remedial
secession. We will try to dive in and try to understand what are objective and subjective
reasons of “unfair” application of right and the differences between notable cases such as
Kosovo, Nagorno Karabagh (Artsakh) Crimea, Catalonia, and Abkhazia.

I. Remedial Secession: A Controversial Doctrine of Last Resort

If the right of nations’ self-determination broadly refers to the right of peoples to freely
determine their political status and pursue their economic, social, and cultural
development—typically emphasizing the internal aspect where a group or nation seeks to
exercise meaningful autonomy or governance within an existing state—then remedial
secession, on the other hand, is a more specific and controversial doctrine. It arises as an
exceptional remedy when internal self-determination is systematically denied, and a group
faces severe oppression such as gross human rights abuses, ethnic cleansing, or other
existential threats. In the context of secession, the same is true even if the internal
self-determination was never denied. Unlike the general right to self-determination,
remedial secession is not a part of international law, rather, it remains an evolving and
debated concept, often invoked in contentious cases like Kosovo or Nagorno-Karabakh.
While self-determination is generally seen as a collective right aimed at fostering peaceful
coexistence within states, remedial secession challenges the territorial integrity of states
and is justified only under exceptional circumstances where no other viable solutions exist.
The possibility of secession is a contentious issue. Scholars and practitioners are divided:
some support the right to secession as a means of exercising the right of peoples to
self-determination under certain circumstances, while others reject the legitimacy of any
such right. A pivotal point in this debate is the International Court of Justice's (ICJ) Advisory
Opinion on Kosovo delivered in 20108,

In this opinion, the ICJ concluded that Kosovo's unilateral declaration of independence did
not violate international law. The Court emphasized that international law does not prohibit
declarations of independence and that Kosovo's declaration did not breach United Nations
Security Council Resolution 1244 or other applicable international legal norms. However,
the ICJ deliberately refrained from addressing whether a general right to secession exists
under international law, including the concept of remedial secession. This omission has led

28 International Court of Justice, Accordance with International Law of the Unilateral Declaration of Independence in Respect
of Kosovo, Advisory Opinion, 22 July 2010, para. 79, available at https://www.icj-cij.org/case/141
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to ongoing debates about the legal status of secessionist movements and the conditions
under which secession might be considered lawful®.

The intellectual origins of remedial secession are often traced to the “safeguard clause” of
the 1970 Friendly Relations Declaration™’. Scholars note that an “inverted reading” of that
clause suggests a state cannot demand unqualified respect for its territorial integrity if it
fails to conduct itself in accordance with the principle of equal rights and
self-determination. In other words, a government engaged in systematic discrimination or
repression against a people under its jurisdiction might forfeit the full protections of
territorial integrity, opening the door - at least argumentatively - to that people’s right to
secede.

However, in international law the remedial secession is not well established and there is no
general right of unilateral secession under international.

This tension was captured in the Quebec Secession Reference. The Canadian Supreme
Court concluded that Quebecers, who enjoyed full political and cultural rights within a
democratic Canada, had no legal right to unilateral secession. However, the Court pointedly
“left open the possibility” that “the international law right of self-determination could
entail secession as a ‘last resort’ in cases of especially severe oppression...where internal
self-determination is totally frustrated.”"®' In the Court’'s analysis, such conditions plainly
did not apply to Quebec - there were no “massive human rights violations” nor an exclusion
of Quebec’s people from government. By negative implication, though, the judgment
indicated that if a people were subject to entrenched discrimination or persecution with no
hope of internal relief, a claim to external self-determination (secession) might garner
“sympathy and support” from the international community even if not formally legalized.

Similarly, the African Commission on Human and Peoples’ Rights, in the Katangese Peaples’
Congress v. Zaire case (1995), refused a secession claim by Katanga (a province of Zaire)
because there was “no evidence of violations of human rights to the point that the
population was denied the right to internal self-determination.” The Commission held that
self-determination within post-colonial states is generally to be achieved internally, and it
implicitly suggested that only in the most extreme circumstances could secession be
contemplated.

Despite these suggestive pronouncements, as was already stated the hard law support for
remedial secession remains elusive. No universal treaty grants a right to secede for
oppressed minorities, and attempts to codify such a norm have gained little traction among
states wary of encouraging separatism.

Call for remedial succession was made by Armenian authorities'? in 2020 during and after
Azerbaijan invasion of Nagorno-Karabakh (Artsakh). It was claimed that remedial
succession is the last chance for Armenians living in Nagorno-Karabakh survive and keep
their right to inhabit the land. However, Nagorno-Karabakh's claim of remedial succession
did not get enough attention by international community and the conflict resulted in
Armenian entire population withdrawal from Nagorno-Karabakh in 2023.

129 Aleksanian S.R. ON THEORY OF REMEDIAL SECESSION IN CONTEMPORARY INTERNATIONAL LAW. Moscow Journal of
International Law. 2017;(4):141-150. (In Russ.)

30 UN G.A. Res. 2625 (XXV), Declaration on Principles of International Law Concerning Friendly Relations and Co-operation
Among States, 7 (Oct. 24, 1970)

31 Judgment of the Supreme Court of Canada Concerning Certain Questions Relating to the Secession of Quebec from Canada,
1998, para. 130.

132 »5ecession for Salvation" Principle Will Guide His Government in Karabakh Conflict Settlement,
https://hetq.am/hy/article/123174.
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Other oft-cited examples include the dissolution of the former Yugoslavia and the Soviet
Union in the early 1990s - but those were unique cases of federal states fragmenting (with
several new states mutually recognizing each other), not unilateral secessions in defiance
of a functioning central government. South Sudan’s independence in 2011 resulted from a
negotiated referendum and consent of (North) Sudan, not a unilateral remedial claim -
albeit the negotiation was driven by decades of civil war and oppression of the South.
Crucially, in none of these situations did states or international bodies articulate a general
legal right of a people to secede due to humanitarian necessity; rather, they treated each
case as sui generis, guided by political considerations and peace settlements.
Contemporary legal analysis therefore leans toward the view that remedial secession is not
(yet) a part of positive international law. Remedial secession might not be /ex /ata, but if
powerful states opt to recognize a breakaway entity out of sympathy (or interest), the
secession can effectively succeed despite the law. The converse is equally true - a legally
plausible claim will fail if states withhold recognition. The next sections illustrate this
dynamic by examining how the international community responded to specific secessionist
cases, testing the boundaries of law and politics.

Il. Case Study: Kosovo - Balancing Self-Determination and Territorial Integrity

Kosovo's story is a complex and emaotional example of the tension between a group’s desire
for self-determination and a country’s claim to its territory. It centers on Kosovo, a region
with a majority ethnic Albanian population, which declared independence from Serbia in
2008 after years of conflict and hardship. The case remains debated, with some supporting
Kosovo's independence and others defending Serbia’s sovereignty. However, Kosovo is one
of the few de facto successful examples of application of the right of nation’s
self-determination in modern word.

A. The Road to Independence

Kosovo, a province of Serbia within the former Yugoslavia, was home to about 90% ethnic
Albanians by the 1990s'%. Until the late 1980s, it had significant autonomy, managing its
own local government. However, in 1989, Serbian leader Slobodan MiloSevi¢ reduced
Kosovo’'s autonomy, placing it under direct control from Belgrade. This led to widespread
discrimination against ethnic Albanians, including job losses, restrictions on their language
in schools, and limited political rights.

In response, Kosovo's Albanian leaders, led by Ibrahim Rugova, initially sought peaceful
solutions to restore autonomy, but their efforts were ignored. By the late 1990s, frustration
led to the rise of the Kosovo Liberation Army (KLA), which launched an armed rebellion.
Serbia’s response in 1998-99 was harsh, with security forces accused of widespread
violence, including attacks on civilians and forcing over 800,000 Albanians to flee their
homes. This humanitarian crisis prompted NATO to intervene with airstrikes in 1999,
despite lacking full UN approval, to stop the violence. After the conflict, the UN took over
Kosovo’'s administration under Resolution 1244, which recognized Serbia’s legal claim to
the territory but placed Kosovo under international governance.

For nearly a decade, Kosovo's future remained uncertain as talks between Kosovo's leaders
and Serbia stalled. On February 17, 2008, Kosovo's assembly declared independence,
arguing that years of suffering and failed negotiations justified their right to

133 See United Nations High Commissioner for Refugees (UNHCR), Kosovo: A Short History (1998).
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self-determination. Many countries, including the United States and most EU members,
recognized Kosovo as a new state, viewing it as a unique case due to its history of conflict
and international involvement. Serbia, supported by countries like Russia, rejected the
declaration, arguing it violated Serbia’s territorial rights and set a risky precedent for other
regions.

B. The ICJ Advisory Opinion on Kosovo

In October 2008, Serbia marshaled its diplomatic support to request the International Court
of Justice’s opinion on whether Kosovo’'s declaration of independence was “in accordance
with” international law. The ensuing ICJ Advisory Opinion proved narrowly focused and
somewhat inconclusive on the key self-determination issue. By a vote of 10-4, the Court
held that Kosovo's unilateral declaration did not violate international law™“. Critically,
however, the ICJ reached that conclusion by observing that general international law
contains no prohibition on declarations of independence™®, and that in the specific Kosovo
context, Resolution 1244 did not bar the declaration either. The Court avoided pronouncing
on any right of secession. It reasoned that the question posed by the U.N. General Assembly
was confined to whether the act of declaring independence was illegal, not whether Kosovo
had a substantive right to separate. Therefore, the ICJ expressly declined to examine
whether Kosovo Albanians enjoyed a right of self-determination or remedial secession
outside the colonial framewaork.

Notably, the ICJ did address and dismiss one of Serbia’s central arguments: that allowing
Kosovo’'s secession would breach the principle of territorial integrity. The Court reaffirmed
that territorial integrity is a core principle of international law binding on states, codified in
Article 2(4) of the U.N. Charter. However, it observed that the scope of this principle “is
confined to the sphere of relations between States.”’’® In other words, the obligation of
states to respect the territorial wholeness of other states does not directly regulate the
conduct of internal actors or secessionist movements. A domestic declaration of
independence by itself does not violate international law unless accompanied by illegality
such as an unlawful use of force or other jus cogens violations. (For example, the Court
pointed out that Security Council condemnations of unilateral declarations - e.g. Rhodesia
1965, Northern Cyprus 1983 - were all linked to unlawful external force or settler
colonialism, not mere unilateralism.) This finding undercut the claim that Kosovo's
secession was per se forbidden by the international legal order. At the same time, by
sidestepping the existence of any affirmative right to secede, the ICJ neither endorsed nor
refuted Kosovo's reliance on self-determination or remedial justice.

Several ICJ judges, in separate opinions, addressed the hard question more directly. For
instance, Judge Al-Khasawneh contended that Kosovo Albanians constituted a “people”
entitled to remedial secession due to Serbia’s brutal subjugation. By contrast, Judge
Koroma’'s dissent warned that accepting Kosovo's independence would unravel
international law’s respect for territorial integrity and set a dangerous precedent. The
majority, however, remained agnostic, reflecting the lack of consensus in international law.

C. International Recognition and Competing Legal Narratives

1341CJ, Kosovo Advisory Opinion, supra note 8.
135 Id
136 |d
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Despite the ICJ's limited holding, Kosovo’'s partial recognition can be viewed as a real-world
application of remedial secession. Over 100 U.N. member states (approximately 56% as of
2025) have recognized Kosovo as an independent state.’®’ This includes the United States,
Canada, Australia, Japan, and most of Western and Central Europe. These states often
justify their position by citing Kosovo’'s unique circumstances: the failure of all attempts to
secure autonomy within Serbia. In diplomatic statements, they have argued that Kosovo's
independence is the conclusion of Yugoslavia's breakup and a sui generis humanitarian
solution, not a precedent that undermines international law of territarial integrity. In effect,
they avoid articulating a broad “remedial secession doctrine,” even as their actions align
with it in this case.

On the other hand, dozens of states refuse to recognize Kosovg, including major powers like
Russia, China, and India, as well as several EU members (Spain, Slovakia, Greece, Romania,
etc.) and countries wary of separatist movements (such as those facing their own
secessionist conflicts). These states emphasize the primacy of Serbia’s territorial integrity
and the absence of a formal legal right for Kosovo to secede. For example, Spain is
concerned about Catalonia and Basque separatism. Russia and China similarly denounce
Kosovo’'s independence as NATO-imposed and blocking U.N. membership for Kosovo via the
Security Council. They frequently cite international law’s bias against unilateral secession
and accuse the West of applying a double standard (pointing out that NATO's intervention
lacked U.N. approval and that Western recognition was politically driven).

This polarization reveals how recognition is used as a political instrument and how states
selectively invoke legal principles. The supportive states did not explicitly articulate a new
legal exception for Kosovo (since doing so might encourage other separatists), but they
acted as if one existed, treating Kosovo as deserving of independent status due to the
remedial factors. Opposing states, conversely, treated Kosovo as an ordinary case of illegal
separatism, brushing aside the humanitarian context.

Kosovo remains a single example of successful de facto application of the right of nation’s
self-determination in modern word. While there is no statutory international law of
remedial secession, Kosovo case constitutes a classic de facto remedial succession. While
countries like Russia declined to accept the separation of Kosovo through
self-determination, later they will face the same issue, and de facto will claim remedial
succession for Crimea and other territories that are internationally recognized as a part of
Ukraine.

Ill. Case Study: Nagorno-Karabakh

In stark contrast to Kosovo stands the case of Nagorno-Karabakh, an ethnic Armenian
enclave that sought secession from Azerbaijan. Here, claims of self-determination and
remedial secession were raised but ultimately fell on deaf ears internationally, illustrating
the limits of the doctrine when political winds blow against recognition.

A. Historical Context and the Conflict

Nagorno-Karabakh (Artsakh Republic) is a mountainous region within the internationally
recognized territory of Azerbaijan, but its population has histarically been predominantly
ethnic Armenian. Like Kosovo within Yugoslavia, Nagorno-Karabakh was an autonomous
region of the Azerbaijan SSR during Soviet times. As the Soviet Union disintegrated in 1991,
the Armenians of NK declared independence (as the “Republic of Artsakh”), seeking either

137 5ee: Countries that Recognize Kosovo 2025
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unification with Armenia or separate statehood. This move was opposed by Azerbaijan,
which asserted territorial integrity over the region. A bloody war ensued (1992-1994)
between Azerbaijani forces and NK Armenians. By 1994, the Armenians had won de facto
control of Nagorno-Karabakh and several adjacent Azerbaijani districts. A ceasefire left
Artsakh as an independent state but unrecognized by any sovereign state (including even
Armenia, which stopped short of formal recognition to avoid derailing negotiations).
Throughout the 1990s and 2000s, the conflict remained frozen, mediated by the OSCE's
“Minsk Group” (co-chaired by Russia, the U.S., and France). The Armenians of Artsakh
justified their stance by invoking self-determination: they argued that, as a people who had
democratically expressed their will not to be ruled by Azerbaijan, they had the right to
independence - especially given the violence and pogroms they suffered in the late 1980s
(notably anti-Armenian riots in Sumgait and Baku) and their fear of Azeri. In essence, they
contended that remaining under Baku’'s rule was incompatible with their security and
identity, making secession a remedial necessity.

B. No Recognition and the Triumph of Territorial Integrity leading to ethnic cleansings
Crucially, no U.N. member state ever recognized Nagorno-Karabakh as independent during
the decades of its de facto existence. Armenia itself, while providing economic, and palitical
support to Nagorno-Karabakh, did not officially annex or recognize it, instead pushing for a
negotiated outcome (ideally one securing NK’'s autonomy or unified status with Armenia).
The Minsk Group proposals oscillated between wide autonomy and interim statuses, but
Azerbaijan consistently refused any solution implying loss of sovereignty, and Armenia/
Nagorno-Karabakh refused any return to full Azeri control. This deadlock persisted, with NK
Armenians building a quasi-state that held regular elections and maintained its own
institutions, yet remained in legal limbo - the quintessential “unrecognized state.”
However, despite the fact that Artsakh Republic was not internationally recognized, its
right of self-determination interestingly was! In 2009 at L'Aquila Summit of the Eight, July
10, 2009. Joint Statement on the Nagorno-Karabakh Conflict was made by U.S. President
Obama, Russian President Medvedev, and French President Sarkozy. Joint statement
referred both the territorial integrity of States, and to the equal rights and
self-determination of peoples'®. This document later known as OSCE Minsk Group, Madrid
Principles® become the main document governing negotiations.

While the Armenian claims of gross human rights abuses, ethnic cleansing, and existential
threats were supported by a long history of Azerbaijani hostility which included the
“Sumgait pogroms”, episodes of anti-Armenian violence, and continuous threats that
culminated in the 2020 war—these concerns failed to attract the sustained attention or
action of the international community. Despite ongoing negotiations under the OSCE Minsk
Group and clear warnings of renewed conflict, Azerbaijan ultimately launched a large-scale
offensive. Yet, even under these circumstances, the international community did not
support Nagorno-Karabakh's right to remedial secession or self-determination. This
highlights the unwillingness of states to support secessionist claims, even in cases
involving severe and prolonged human rights violations. The reality was that remedial
secession had no supporters among international community. Unlike Kosovo, where a
coalition of powerful states supported independence, Nagorno-Karabakh’'s claim found

138 0SCE Minsk Group Co-Chair Countries, Statement by the OSCE Minsk Group Co-Chair Countries, L'Aquila, Italy (July 10,
2009), https://www.osce.org/mg/51152.

139 While the joint statement was made in 2009 and the document become publicly available at that time, the document was
itself created in 2007.
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limited external sympathy. Geopolitical factors predominated: Azerbaijan’s strategic
importance (energy resources, alliances with Turkey and, Israel) made states reluctant to
cross Baku’s red lines. While the Armenian side argued a preventive remedial case (that
Azeri rule would likely entail persecution, given past events), the status quo since 1994 was
one of Armenians in NK largely governing themselves, not under active Azeri repression.
Thus, the urgency of a remedial remedy was less immediately compelling to outside
observers.

Matters came to a head in recent years. War broke out again in 2020, as Azerbaijan, heavily
rearmed and supported by Turkey, Israel and Russia launched an offensive to recapture
Nagorno-Karabakh. A 44-day war led to significant Azerbaijani gains and a Russia-brokered
ceasefire in November 2020, which stationed Russian peacekeepers in the remaining
Armenian-held areas of NK. Then, in 2023, Azerbaijan moved to take full control of NK,
despite fact of presence of Russian peacekeepers. In September 2023, the entire ethnic
Armenian population of Nagorno-Karabakh fled to Armenia, fearing of genaocide,
prosecution under Azerbaijani rule. The 2023 invasion was the final accord of ethnic
cleansings of Armenians. Before that in December 2022, Azerbaijan initiated a blockade of
the Lachin Corridor—the sole land route connecting Artsakh to external word—under the
pretext of environmental protests. This blockade resulted in dire humanitarian
consequences for the approximately 120,000 ethnic Armenians residing in the region,
including shortages of food, medicine, and essential supplies, as well as restricted access to
medical care.

Recognizing the severity of the situation, the International Court of Justice (ICJ) issued a
provisional measure on 22 February 2023, ordering Azerbaijan to "take all measures at its
disposal to ensure unimpeded movement of persons, vehicles and cargo along the Lachin
Corridor in both directions.""° Despite this legally binding order, reports indicated that the
blockade persisted, exacerbating the humanitarian crisis. This tragic exodus effectively
ended the Armenian thousand years presence in the region, completing the ethnic
cleansing of Nagorno-Karabakh’s Armenians™’.

The situation clearly showed that political realities were more important than any
emerging ideas about remedial secession. Even with strong signs of what you might call a
need for help—like one group feeling threatened under another's rule, which was evident
when many left—the international response stuck to the idea of keeping territorial borders
intact. Major countries and the U.N. mostly saw it as Azerbaijan restoring its constitutional
order, urging them to respect minarity rights, but not questioning their authority. A few
voices did call for a different take; for example, the French Senate and National Assembly in
late 2020 passed resolutions'? that pushed for recognition of Nagorno-Karabakh or
sanctions on Azerbaijan, showing their anger over Azerbaijan’s actions in the war. But these
were just suggestions, and the French government didn’t recognize Nagorno-Karabakh. No

190 International Court of Justice, Application of the International Convention on the Elimination of All Forms of Racial
Discrimination (Armenia v. Azerbaijan), Provisional Measures, Order of 22 February 2023, I.C.J. Reports 2023, p. 14, available at
https://www.icj-cij.org/node/202552

4! Freedom House, Press Release, New Report: Azerbaijani Regime Ethnically Cleansed Nagorno-Karabakh According to
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country sent troops or took serious actions to protect the Armenians there in 2023; even
Russia, who was supposed to mediate, just watched as Azerbaijan moved forward. In legal
discussions, Nagorno-Karabakh has become a main example of how remedial secession can
fail. It shows that even big human rights issues might not lead to secession if geopaolitical
interests take the lead. The sad irony noted by some observers is that when the people of
Nagorno-Karabakh faced their worst fate—being forced out—it was already too late; they
lost their chance for independence both on the battlefield and in talks. Some legal experts
and human rights advocates argue that if any situation called for considering remedial
secession, this one did. But without any legal framework or the desire to enforce such a
notion, justice didn't happen. Instead, the principle that borders drawn from the Soviet era
should stay unchanged and the traditional norms of state sovereignty prevailed. The
Armenians in Nagorno-Karabakh ended up with neither self-rule under Azerbaijani
governance nor independence, resulting in a humanitarian crisis. This case emphasizes that,
without a legal process or global agreement, the idea of remedial secession is just a theory,
often overshadowed by the balance of power.

IV. Comparative Perspectives: Crimea, Catalonia, Abkhazia, and Beyond

Comparing other prominent self-determination conflicts further highlights the inconsistent
interplay of law and politics. Each of these cases — Crimea (Ukraine), Catalonia (Spain), and
Abkhazia (Georgia) - features unique facts, but all underscore how arguments for
secession are received differently depending on political context, rather than any uniform
legal rule.

A. Crimea (2014): Claims for Self-Determination

In March 2014, the Crimean Peninsula (part of Ukraine but with a majority
Russian-identifying population) was seized by Russian forces and hastily organized a
referendum in which an alleged 97% voted to join Russia. Russia asserted that the Crimean
people exercised their right to self-determination by choosing secession and unification
with Russia. From a legal standpoint, supporters of Crimea’s 2014 referendum argue that
the vote constituted a valid exercise of self-determination for several reasons. First, they
point to the fundamental principle in Article 1(2) of the U.N. Charter and in common Article
1 of the ICCPR/ICESCR. Like Kosovo, Nagorno Karabakh Crimea also enjoyed large autonomy
first within Ukrainian SSR later, within Ukrainian independent state. The legal consensus,
however, views this move as a violation of international law. The U.N. General Assembly, in
Resolution 68/262, affirmed Ukraine’s territorial integrity, declaring the Crimean
referendum invalid and not recognizing any change in status.

From a remedial secession standpoint, Crimea’s case had no genuine remedial element:
there was no oppressed minarity fighting for survival. Unlike Kosovo or Nagorno-Karabakh,
Crimea had not experienced serious human rights abuses by the central government; the
“threat” cited was the new pro-Western Ukrainian government after a revolution in Kiev -
hardly grounds for remedial secession. Russia’s justification leaned heavily on political
analogies: President Putin and others argued that Western recognition of Kosovo had set a
precedent that secession without the parent state’s consent could be acceptable. Western
governments retorted that the analogy was false - pointing out that Kosovo's move
followed years of atrocity and U.N. stewardship, whereas Crimea’s was orchestrated by an
occupying army and served an external irredentist agenda. Indeed, the ICJ’'s Kosovo opinion


https://kub.edu.al/kerkimi-shkencor/

Scientific Journal of Professional Studies

https://kub.edu.al/kerkimi-shkencor/
ISSN 2412-5865; E-ISSN 2520-0933
Vol.6, 2025

had emphasized that Kosovo’'s declaration was not imposed by outside force, whereas in
Crimea an outside power’s military literally oversaw the “self-determination” process.
Crimea demaonstrates the “dark” side of self- determination. As any law nations’ right of
self-determination can be invoked bad faith. It also exemplifies how double standards are
alleged: Russia accept Kosovo's independence in 2008 and was against
Nagorno-Karabakh’s push for statehood, claiming that one-sided separations go against
international rules. But when it came to Crimea in 2014, Russia pointed to Kosovo as a
reason to justify its annexation, saying it was protecting Russian speakers there. On the flip
side, Western countries supported Kosovo's independence as a rightful move for
self-determination but condemned what Russia did in Crimea and didn't recognize Artsakh
Republic (Nagorno-Karabakh). By backing Kosovo while rejecting Crimea and Artsakh—even
though Russia used Kosovo's case to back its own actions—both sides showed how
self-determination can be picked and chosen to fit their political goals.

B. Catalonia (2017): Democratic Aspirations vs. Constitutional Order

In October 2017, Catalonia held an unauthorized referendum and declared independence.
Madrid immediately suspended Catalonia’s autonomy and imposed direct rule. Unlike
Kosovo or Nagorno Karabagh Catalonia’s bid was peaceful and did not follow serious
human rights abuses; Catalans enjoyed robust autonomy, language rights, and political
representation under Spain’s constitution. The Spanish Constitutional Court ruled the
secession illegal, and no state recognized Catalonia’s declaration. EU institutions uniformly
backed Spain’s territorial integrity and legal order. From a legal standpoint, Catalonia
illustrates that in established democracies—where internal self-determination is
respected—unilateral secession lacks lawful basis absent total frustration of internal
remedies.

C. Abkhazia and South Ossetia: Russian-Backed Secessions

After the Soviet Union collapse, Abkhazia and South Ossetia fought Georgian forces,
expelled ethnic Georgians, and set up de facto authorities. Russia provided covert military
support and maintained troops there. In the 2008 Russo-Georgian war, Russia intervened
and then formally recognized both regions as independent states, justifying its action by
accusing Georgia of atrocities and invoking the Kosovo precedent. However, most states
view Abkhazia and South Ossetia as occupied Georgian territory. Only a handful (e.g.,
Nicaragua, Venezuela) recognize them, often in return for Russian aid. Despite real abuses
on both sides, the international legal consensus is that secession driven or enforced by a
foreign power violates Georgia’s sovereignty and cannot be justified as remedial secession.
In sum, the comparative survey of Crimea, Catalonia, Abkhazia (and one could add others
like Turkish Republic of Northern Cyprus, Tamil Eelam in Sri Lanka, Biafra in Nigeria, etc.)
reinforces that international law on secession is applied inconsistently. When a purported
secession aligns with the interests or values of powerful states, it may find support and
even be labeled unique or justified; when it does not, it is roundly condemned as illegal. This
inconsistency is not rooted in different facts alone - often it correlates with realpolitik. The
only relatively consistent thread is a strong preference for territorial integrity exceptin the
most compelling extraordinary cases (e.g. decolonization, or arguably Kosovo and Nagorno
Karabagh). This selective pattern undermines the predictability of law.

V. Between Law, Politics, and Recognition: Assessing the Inconsistencies
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The case studies and comparisons above reveal a fundamental tension: international law’s
doctrinal cautiousness about secession versus the political realities that sometimes
override doctrine. Several inconsistencies emerge:

° Selectivity of Recognition: Kosovo was recognized by over half the world’s states,
while other separatist entities with arguably analogous claims (e.g. Nagorno Karabagh)
languish without recognition. The decision to recognize often reflects strategic alliances,
ideological alignments, or concerns about setting precedents that might backfire
domestically. For example, many Islamic countries recognized Bosnia and Bangladesh but
not Kosovo and many Western countries recognized Kosovo but not Palestine, etc. There is
no global forum where a consistent criterion is applied; each state unilaterally decides
whom to recognize as a new state, leading to patchwork outcomes.

° Territorial Integrity vs. Self-Determination: Officially, states and the U.N.
uniformly endorse both principles, but in practice, emphasis shifts. The U.N. and regional
organizations (EU, African Union) almost always reiterate territorial integrity in secession
disputes, unless the parent state itself agrees to a breakup. Yet behind closed doors, major
powers may use self-determination rhetoric to justify interventions or to support friendly
secessions (as the West did for Kosovo, and Russia did for Crimea/Abkhazia). This creates a
perception of double standards: one side’s “freedom fighters” are the other’s “separatist
rebels.”

° Legal Reasoning in Courts vs. Political Branches: Courts and arbitral bodies have
generally hewed to a conservative line. Aside from the ICJ's Kosovo opinion (which avoided
endorsing secession, even as it didn’t forbid it), bodies like the Canadian Supreme Court or
the African Commission have maintained that international law favors preserving existing
states except in colonies or truly extreme oppressionlawschoolcasebriefs.net. However,
political bodies (like parliaments or executives) sometimes take bolder stances driven by
moral narratives (e.g. recognizing Kosovo or threatening recognition of Nagorno-Karabakh
by the French Senateopiniojuris.org). Thus, the “law on the books” may differ from the “law
in action” when political organs effectively make exceptions.

VI. Conclusion:

The analysis above demonstrates the critical differences between simple
self-determination and that remedial secession. As the analyzes showed remedial
secession is not just a legal doctrine but the tool of survival. However currently remedial
secession occupies a gray zone between law and palitics. International law recognizes
principles of self-determination and human rights, yet it also enshrines the territorial
integrity of states as fundamental. At present, there is no settled legal right for remedial
secession. If enough powerful and respected states acknowledge a new state, it effectively
comes into being; if they do not, the aspirant remains in limbo or is reabsorbed, regardless
of the justice of its cause. This situation is unsatisfactory from a rule-of-law perspective
and often from a humanitarian one. It leaves grievously oppressed peoples without clear
remedies, and it allows geopolitics to dictate outcomes, sometimes at the cost of great
human suffering or conflict.

Should remedial secession be incorporated into international law? The Maine opposition
to self-determination and remedial secession is another well-established principle -
territorial integrity. Word is full of 1000 ethnic groups but only few of them enjoy the right
of having own independent state. The widely application of self-determination will lead to
instability and gross even uncontrolled changes of the political map of the word. Opponents
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also fear that recognizing a legal right to secede (even in narrow cases) would embolden
separatist movements everywhere, fragmenting states and inciting wars. Unlike the
self-determination remedial secession is not a privilege. It is a last chance of survival and
deeply connected to basic human rights.

We counter that self-determination and remedial secession are different and we believe
that carefully delimited right of remedial secession would address extreme injustices -
functioning as a pressure valve in the most untenable situations, and as a deterrent to
regimes contemplating genocidal policies against minaorities (knowing they could lose
territory as a result).

A middle ground approach might be the development of strict criteria and procedures for
remedial secession, agreed through an international instrument or jurisprudence. Such
criteria could include, for example: (1) evidence of serious, sustained, and widespread
human rights violations or humanitarian atrocities by the parent state against the
identifiable group; (2) the group in question must qualify as a “people” (sharing a common
identity and inhabiting a distinct territory) and must have clearly expressed the desire for
independent statehood; (3) all feasible attempts at achieving internal self-determination
(autonomy, power-sharing, etc.) within the state must have been exhausted in good faith
and failed; (4) secession should be a last resort, and even then, preferably conducted via a
fair referendum or demaocratic process to confirm the will of the people; (5) Remedial
secession can be temporary, living a future chance for mother state to reunite; and (6) the
process should ideally have some form of international supervision or endorsement to
ensure legitimacy (for instance, involvement of the United Nations or regional organizations
in fact-finding, mediation, and possibly administering a referendum). These conditions
mirror the very high threshold imagined by the Canadian Supreme Court and scholars -
essentially limiting any right to cases analogous to colonial peoples or those facing
genocidal oppression.

One idea could be to set up a neutral body, like the International Court of Justice or a special
U.N. committee, to handle claims of independence from regions facing serious oppression.
For instance, if the U.N. General Assembly asks the ICJ for an advisory opinion on whether a
region meets the criteria for independence, it could provide an unbiased legal take on the
situation. While these opinions aren't binding, they do carry weight and could influence how
states react. Another option might be to create a new rule in an international human rights
agreement that lets people petition for secession in extreme cases, with a panel to make
decisions on it. But there are political challenges to this. Countries generally don't want to
hand over control of their land to international bodies. Without a clear legal process for
secession, the international community should focus on improving conflict prevention and
protecting minorities to avoid tragedies like Nagorno Karabakh. In the end, balancing
stability and justice means recognizing that even though we shouldn't change borders
lightly, we can’t turn a blind eye to terrible abuses just because of sovereignty. International
law has already made moves to challenge absolute state sovereignty in cases of genocide
and mass violence. Similarly, although it should be done carefully, there could be ways to
acknowledge that when a state has clearly lost any right to govern due to serious
wrongdoing, the people affected deserve recognition for their right to self-determination.
Right now, though, this is more of a hope than a reality. In sum, while current international
law doesn't clearly support secession for justice, the moral arguments behind it do have an
impact on how countries respond. The real challenge going forward is to turn those moral
impulses into clear, consistent rules instead of leaving it up to political whims. A better
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agreement on when to allow secession, even if it's just in extreme situations, could help
reduce double standards and guide future crises. For now, the fate of nations seeking
independence often comes down to politics rather than principles. The international

community needs to ensure that in the worst situations, justice for oppressed people isn't
overlooked but becomes a priority.
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